North Dakota Law Review
Volume 64

Number 3

Article 3

1988

Reforming Intercollegiate Athletics: A Critique of the Presidents
Commission's Role in the NCAA's Sixth Special Convention
Rodney K. Smith

Follow this and additional works at: https://commons.und.edu/ndlr
Part of the Law Commons

Recommended Citation
Smith, Rodney K. (1988) "Reforming Intercollegiate Athletics: A Critique of the Presidents Commission's
Role in the NCAA's Sixth Special Convention," North Dakota Law Review: Vol. 64 : No. 3 , Article 3.
Available at: https://commons.und.edu/ndlr/vol64/iss3/3

This Article is brought to you for free and open access by the School of Law at UND Scholarly Commons. It has
been accepted for inclusion in North Dakota Law Review by an authorized editor of UND Scholarly Commons. For
more information, please contact und.commons@library.und.edu.

REFORMING INTERCOLLEGIATE ATHLETICS: A
CRITIQUE OF THE PRESIDENTS COMMISSION'S ROLE
IN THE NCAA'S SIXTH SPECIAL CONVENTION
RODNEY

K. SMITH*

I. INTRODUCTION
The National Collegiate Athletic Association (NCAA) 1 in general, and the Presidents Commission 2 inparticular, have recently
been subjected to substantial criticism.3 In his bestseller regarding
Indiana University basketball coach Bobby Knight, John Feinstein
* Visiting Professor of Law, University of San Diego School of Law, and Professor of
Law, The Widener University School of Law, Deleware Campus; J.D., 1977, J. Reuben
Clark Law School, Brigham Young University; LL.M., 1982, University of Pennsylvania;
S.J.D., 1987, University of Pennsylvania. The author acknowledges the support and
assistance of his secretary and friend, Bernice Mullins, who typed the manuscript.

1. See, e.g., G. SCHUBERT, R. SMITH & J. TRENTADUE, SPORTS LAW 1 (1986)

[hereinafter SPORTS LAw] (the National
organized in December of 1905). Initially,
stage for discussion groups, but in time it
governance of intercollegiate athletics. Id.

Collegiate Athletic Association (NCAA) was
the NCAA was only a rule-making body and a
also assumed an active regulatory role in the
at 2.

2. See NCAA CONST. art. V, § 4, reprinted in MANUAL OF THE NATIONAL COLLEGIATE
ATHLETIC ASSOCIATION 41-43 1987-88) [hereinafter NCAA MANUAL] (describing the

Presidents Commission and enumerating its basic powers). For a discussion of the historical
development of the Presidents Commission as a force in NCAA governance, see infra notes
13-26 and accompanying text.
The Presidents Commission is composed of representatives from Division I, Division II
and Division III schools. NCAA MANUAL, supra, at 41. Special emphasis is placed on the
need to balance the membership of the Commission to be fairly representative of the
regions, conferences and institutions that it represents. Id. at 42. Among the most
significant powers of the Commission are its ability to:
(1) Review any activity of the Association;
(2) Place any matter of concern on the agenda for any meeting of the Council or
for any NCAA Convention;
(3) Commission studies of intercollegiate athletics issues and urge certain
courses of action;
(4) Propose legislation directly to any Convention;
(5) Establish the final sequence of legislative proposals in any Convention
agenda, within the provisions.. .of the Special Rules of Order;
(6) Call for a special meeting of the Association under the provisions of
Constitution 5-7; ... and

(7) Designate, prior to the printing of the notice of any Convention, specific
proposals for which a role-call vote of the eligible voters will be mandatory.
Id. at 43.
3. In 1984, the presidents or chief executive officers of a number of member
institutions in the NCAA determined that they should take an active, collective role in the
governance of NCAA intercollegiate athletics. See, Smith,.The National CollegiateAthletic
Association's Death Penalty: How Educators Punish Themselves and Others, 62 IND. LJ.
985, 996 (1987). Preceding their decision to take an active role in the governance of the
NCAA, the presidents had been subjected to pressure from opposing forces of the athletics
versus academics controversy. Id. at 995. Alumni and boosters, as well as state legislators
who controlled the purse strings of the university, pushed for winning athletics programs.
Id. Opposition, typically in the form of faculty and other groups concerned with the
educational integrity of the university, clamored for a de-emphasis in athletics programs
and a return to the academic mission of colleges and universities. Id.
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noted: "The NCAA has proved itself time and again to be a body
incapable of policing collegiate athletics."'4 Similarly, the Presidents Commission has been chided for fumbling their bid at ath-

letic reform in the summer of 1987.- From calls to wrest power
entirely from the NCAA, 6 to calls to modify NCAA rule-making
and governance to recognize that commercialization and amateurism in intercollegiate athletics are incompatible,7 it is generally conceded that a crisis exists in intercollegiate athletics.

Intercollegiate athletics have become big business.8 Athletics
4. J. FEINSTEIN, A SEASON ON THE BRINK 124 (1986). Feinstein is not alone in
criticizing the NCAA. Indeed, even the Law and Sports Section of the Association of
American Law Schools, a group which includes many of the law professors teaching in the
area of sports law, decided to focus its annual meeting on "The Crisis in Intercollegiate
Athletics." Meeting of Law and Sports Section of the Association of American Law Schools,
Miami, Florida, Jan. 10, 1988 (hereinafter Meeting of Law and Sports Section). The sports
law professors held a "town meeting" on three reform proposals. Id. The first was a
proposal to create a federal collegiate athletics commission to govern intercollegiate
athletics, which was made by Professor Gary Roberts of Tulane University. Id. The second
proposal provided for reasonable payment to players in revenue producing sports, and was
made by Professor Pete Gopelrud of Southern Illinois University. Id. Finally, Professor
William Baker of DePaul University suggested the creation of committees to visit
universities on a selective basis to examine the records of the universities to insure that all
students on athletic scholarships met minimum academic entrance requirements for
nonathletes, and to insure that they were treated similarly once admitted. Id. While the
membership of the section failed to adopt any of the proposals, Roberts' proposal came
within one vote of passing. Id.
5. See, e.g., Marcin, Much Ado About Nothing, The Sporting News, July 13, 1987, at 51,
col. 1; Goodwin, PresidentsFumble Athletic Reform Bid, The New York Times, July 2, 1987,
at B7, col. 1.
6. Professor Roberts argued almost successfully at a recent meeting of law professors
that a federal collegiate athletics commission should be created to control or govern
intercollegiate athletics. See Meeting of Law and Sports Section, supra note 4. Professor
Roberts, however, is not alone in advocating government intervention in college athletics.
Threats of federal government intervention in the governance of intercollegiate athletics
have been issued on a regular basis over the past few years. Indeed, Representative Lukens
of Ohio was able to add an amendment to the recent Omnibus Drug Bill providing for a
special commission to study intercollegiate athletics. The Drug Abuse Prevention and
Treatment Act of 1986 provides for a commission of 17 members to investigate and advise
Congress regarding issues in intercollegiate athletics, and is often considered a possible
precursor to federal regulation of intercollegiate athletics. H.R. 5213, 99th Cong., 2d Sess.
(1986). House bill 5213 joined with house bill 5334. H.R. 5334, 99th Cong., 2d Sess. (1986).
This law became part of the Anti-Drug Abuse Act of 1986. 100 Stat. 3207 (1986).
7. See Glasner, Cheap Labor on Campus, NEWSWEEK, Nov. 9, 1987, at 12. Glasner
argues that with the commercialization of intercollegiate athletics, players in major,
revenue-producing sports should be paid. Id. The NCAA is not realistic, Glasner claims, in
proclaiming to uphold the ideal of amateurism in order to prevent college sports from
becoming a business because college sports have in fact become a large and profitable
business. Id. Glasner contends that colleges and universities, in failing to pay their athletes,
justify their actions by insisting that they are merely abiding by NCAA rules. Id. However,
Glasner recognizes these same colleges and universities are quick to challenge other NCAA
rules in court which are not in their best interests. Id. Therefore, in reviewing past
sanctions issued against colleges and universities by the NCAA for payments made to
athletes, Glasner concludes that "the real scandal is not that colleges and universities
sometimes break NCAA rules - but that they abide by them." Id.
8. FewerI-A, I-AA Programsare ReportingProfits, NCAA NEWS, Nov. 3, 1986, at 1, col.
1. A recent survey was conducted of the entire NCAA membership which addressed the
financial condition of the individual members' athletics departments. Id. Fifty-one percent
of the members responded. Id. The tabulation of the data from those responding revealed
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budgets at major institutions run into the millions of dollars, 9 and
revenues from intercollegiate athletics must keep pace with
increased costs. At a time when institutions of higher learning can
ill afford to absorb additional costs related to the operation of
major men's and women's athletics programs,' 0 it is not surprising
that critics question whether intercollegiate athletics can survive
the increased pressure attributable to the commercialization of
intercollegiate athletics. Indeed, a vicious cycle seems to be
underway. Since comprehensive athletics programs are expensive, an institution must find ways to fund or maintain such programs. The pressure to maintain such programs requires a further
commitment to commercialize the income-producing sports in an
institution's athletics program, which in turn has the tendency of
confounding the values of amateurism and academic integrity that
ought to inhere in an athletics program operated by an institution
of higher learning. Unfortunately, once an institution has committed extensive resources to an athletics program, perhaps by building a large stadium or arena, or by maintaining a competitive team
in a major sport at the Division I level, it is impossible, or at least
highly impractical, to turn back the clock to a more pristine era (if
such an era ever really existed).'1 This is impossible because institutions have tied up a great deal of capital, much of which is not
debt free, and have set in motion alumni and other forces that
almost compel them not just to continue such programs, but to do
so in a winning fashion, which requires a substantial and continuthat the aggregate revenue generated by the athletics departments exceeded $1 billion for
fiscal year 1984-85. Id. at 14, col. 1. The survey also revealed, however, that the increase in
aggregate revenues for all respondents fell short of matching the increase in aggregate
expenses by nearly $0.2 billion. Id. As additional support for the premise that
intercollegiate athletics has become big business, it was recently noted that the "Gross
National Sports Product" totaled $47.2 billion, nearly twice that of the'$26.7 billion figure
for educational services in the same year. Sandomir, The Gross National Sports Product,
Sports, Inc., Nov. 16, 1987, at 14-15. Athletics at virtually all levels have become quite
commercialized.
9. NATIONAL COLLEGIATE ATHLETIC AssOCIATION, SIXTH SPECIAL CONVENTION
PROCEEDINGS

68 (1987) [hereinafter

CONVENTION PROCEEDINGS].

Eugene F. Corrigan,

athletics director at the University of Notre Dame, stated at the Convention that some
athletics budgets at major universities range from $15 million to $20 million per year. Id.
10. See NCAA NEWS, supra note 8; see also Bitter Feelings From Quarrel Over
Athletics Deficit Linger Among Faculty Members at Utah State University, The Chronicle
of Higher Education, Sept. 9, 1987, at A33, col. 2 (Utah State University Athletics
Department is approximately $800,000 in debt).
11. Arguably, intercollegiate athletics have been commercialized from their inception.
See Smith, supra note 3, at 988-98. During the 1840s, for example, the Elkins Railroad Line
sponsored an athletics competition between Harvard and Yale. Id. at 988-89. Initially,
intercollegiate athletics programs were run by students. Id. at 989. However, in the midnineteenth century, faculty members began to exercise control over their respective
intercollegiate athletics programs when financial and time demands on students began to
increase greatly. Id. Of course, it may be argued that commercialization has increased in
magnitude over time.
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ing investment.' 2 Thus, many institutions find themselves committed to a commercial big-time athletics program without having
first contemplated how that program meshes with the academic
values or mission espoused by the institution.
This tension between the commercial forces at work in the
intercollegiate athletic context and the institutional interest in
maintaining amateurism and academic integrity is the source of
much of the dissatisfaction with intercollegiate athletics as they
are presently managed at larger or more competitive institutions.
Indeed, to the extent that there is a crisis in intercollegiate athletics,' it often is believed to have its roots in this tension.
In discussing the reform and related efforts of the Presidents
Commission during the Sixth Special Convention which was held
in the summer of 1987, this Article will examine the various philosophical or theoretical positions articulated at the national forum.
The Article also considers whether the highly commercialized
nature of intercollegiate athletics is compatible with the values of
academic integrity and amateurism. While a fragile co-existence
between these potentially conflicting values is possible, focusing
on that tension has obscured some of the fundamental values central to the crisis facing intercollegiate athletics. The Presidents
Commission must take a more active and informed leadership
role, both, philosophically and practically, in guiding intercollegiate athletics during this critical era. After setting forth a brief history of the Presidents Commission's role in the governance of
intercollegiate athletics, this Article examines how, to some
degree, the Presidents Commission failed to fulfill its leadership
role in its reform effort during the Special Convention in June of
1987. Some structural and theoretical suggestions as to how it
might direct its reform efforts in the future in a more fruitful manner are also offered.

12. Once an institution invests millions of dollars in building a new stadium or arena, it
is imperative that they fill the facility to cover the cost of their investment. See, e.g., Stark,
The Capital: Syracuse Has Sports Like No Place Else, The Philadelphia Inquirer, Dec. 18,
1987, at 1-D, col. 1 (discussing at length the building of the Carrier Dome in Syracuse and
the influence it had on the Syracuse University athletics program). Similarly, it is not
surprising that G.E. "Bo" Schembechler, head football coach at the University of Michigan,
recently noted that he knew his mission as football coach at Michigan was "to fill the
stadium," which holds in excess of 100,000 spectators. CONVENTION PROCEEDINGS, supra
note 9, at 74.
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II. A BASIC HISTORY OF THE PRESIDENTS COMMISSION
A.

FROM FORMATION UNTIL THE SUMMER OF 1987

In the 1980s, during an era when funding for higher education from all sources was tightening and when many institutions
were faced with the possibility of decreasing enrollments, 3 a
group of presidents or chief executive officers from a number of
major institutions belonging to the NCAA found themselves under
intense pressure to deal with a perceived crisis with integrity in
the operation of intercollegiate athletics programs at their respective institutions. Successful athletics programs arguably have
brought material rewards to institutions in the form of increased
alumni support 14 and increased applications for admissions.' 5
However, while zealous alumni and boosters reveled in their
respective alma mater's success on the athletic field, and prospective students were enticed or at least encouraged by that same success, faculty and related academic organizations were often
troubled by what they viewed to be an imbalance or perhaps even
a perversion in emphasis between athletic and academic values.
Caught between the demands of these various constituencies, the
presidents resolved to enter the regulatory fray in the intercollegiate athletics context. In doing so, they acknowledged that reform
efforts devised and implemented solely at the institutional level
would not suffice to ensure the academic integrity of intercollegiate athletics at the most competitive levels. Rather, concerted and
cooperative effort on the part of all similarly situated institutions
was required. Intense pressure by zealous alumni and boards of
trustees to provide a continually winning and therefore expensive
athletics program was often present at the individual institutional
level. Additionally, the presidents recognized that if the move for
reform was left up to the individual institutions, such reform
13. See, e.g., GEORGE MASON UNIV. & THE AMERICAN COUNCIL OF EDUCATION,
ADMINSTRATION OF UNIVERSITY ATHLETIC PROGRAMS: INTERNAL CONTROL AND

EXCELLENCE 26-27 (1986) (discussing the interrelationship between declining enrollments
and athletics programs).
14. See Smith, supra note 3, at 1041 n.263 and accompanying text (citing A Fine Kettle
of SMU Fish, The Sporting News, Mar. 23, 1987, at 43, col. 3) (loss of a football program at
Southern Methodist University projected to cost the university between $10 and '$20
million in alumni support and student enrollment); cf. Do Winning Teams Spur
Contributions? Scholars and Fund Raisers are Skeptical, The Chronicle of Higher
Education, Jan. 13, 1988, at Al, col. 2; Syracuse U Tries to Turn its Sports Success into Fund
Raising Advantage, The Chronicle of Higher Education, Jan. 13, 1988, at A32, col. 1.
15. Smith, supra note 3, at 1037 n.248 and accompanying text. As an example of how a
successful athletics program affects enrollments, it has been noted that during Doug Flutie's
success on the football field, Boston College's applicant pool expanded between 25-40%,
despite the fact that student enrollment across the nation generally was decreasing. Id.
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would at best be ragged and piecemeal.' 6 Such a result would be
foreseeable because the risk attending institutional reform on an
individual institutional basis would be substantial, considering the
possibility that one's competitors might refuse to take similar steps
in order to gain a competitive advantage over those seeking reformation. Therefore, the presidents were determined to act
collectively. 17
Initially, in their effort to gain influence in the NCAA governance process, the presidents sought veto power over NCAA legislation.' 8 However, they failed in this effort. 9 Having failed to
obtain veto power, it was generally assumed that the Presidents
Commission would become little more than an advisory body.
However, by January 1985, some of the chief executive officers
who were instrumental in forming the Presidents Commission
experienced some success in offering support for Proposition 48
which was designed to promote standard academic qualifications
for athletic prospects.2 0 With this success and a growing familiarity with the NCAA governance process, the presidents were
encouraged and they thereafter sought to assume more than a
mere advisory role. After circulating a survey among their membership early in 1985, in an effort to obtain a consensus as to what
reform actions would be supported and taken by the presidents,
the Presidents Commission called for a special convention to be
held during the summer of 1985 to consider an agenda purportedly designed to restore academic integrity to intercollegiate
athletics. 2 '
16. Id. at 996. Professor Brody criticized the NCAA as operating under an "association
syndrome" which allowed it to incorporate values that no single member of the group
possessed. Brody, NCAA Rules and Their Enforcement: Not Spare the Rod and Spoil the
Child - Rather Switch the Values and Spare the Sport, 1982 ARuz. ST. LJ. 109, 110 n.5.
Professor Brody's "association syndrome" may well work in reverse in the case of the
Presidents Commission - presidents can collectively take action supporting academic
values, whereas similar action might be thwarted at the institutional level due to the
institutional influence of overzealous boosters, alumni, trustees, legislators and others who
compare athletic prowess with academic success. Smith, supra note 3, at 996-97.
17. One of the members of the Presidents Commission, shortly after the Commission
was formed, noted:
Some observers ask why, if the C.E.O.'s want to take over, they don't start by
dealing with the problems on their own campuses; however, anyone who is
cognizant of the competitive pressures of major athletics programs realizes that
effective controls cannot be implemented individually or unilaterally and allencompassing actions are needed.

1984-85

ANNUAL REPORTS OF THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION

(1986).
18.
19.
20.
21.

Smith, supra note 3, at 997.
Id.
Id. at 998-99.
Id. at 997.

258-59
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During the 1985 Special Convention, the presidents were successful in promoting a number of reforms, ranging from implementation of.a self-study program whereby an institution would
evaluate its athletics program,22 to an extensive effort to increase
penalties for institutions with programs violating NCAA rules, particularly targeting institutions involved in repeat violations.23
These efforts by the presidents, from the Commission's birth in
1984 through the summer of 1985, were generally lauded as opening a new era in the governance of intercollegiate athletics. In
1985, Walter Byers, who then served as Executive Director of the
NCAA, noted:
That's where the big effort is being made right now...
with the presidents commission. This involvement of the
presidents... augers well for the future.... The CEO's
are determined to change the course of intercollegiate
athletics. I feel good about this, and, if this effort maintains momentum, the future looks better than it [did], say,
five years ago.24
However, the sanguine views of Walter Byers and others were
soured during 1987. After suffering some minor setbacks during
the annual meeting of the NCAA held in January 1987, and in
hopes that they might continue their reform efforts set in motion
in 1985, the Presidents Commission again exercised its power to
call a special convention. A convention was called for the summer
of 1987 to consider a series of cost-containment proposals and to
initiate a national dialogue regarding the future of intercollegiate
athletics.25 From the presidents' perspective, however, the 1987
meeting proved to be far less successful than the special conven22. Id. at 1006; see NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, FIFTH SPECIAL
CONVENTION PROCEEDINGS A-1 (1985). The self study proposal, as adopted by a vote of
418 to 6, was to be effective August 1, 1986, and provided that the NCAA members were:
To conduct a comprehensive self-study and evaluation of their
intercollegiate athletics programs at least once every five years in a form
prescribed by the NCAA Council. Subjects covered by the self-study shall
include institutional purpose and athletics philosophy, the authority of the chief
executive officer in personnel and financial affairs, athletics organization and
administration, finances, personnel, sports programs, recruiting policies, services
for student-athletes and student-athlete profiles. The report of the self-study and
supporting documentation shall be available for examination upon request by an
authorized representative of the NCAA.
NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, FIFTH SPECIAL CONVENTION PROCEED-

INGS A-1 (1985).
23. See Smith, supra note 3, at 1009-21 (discussing the legislative history and the
content of the penalty provisions).
24. McCallum, In the Kingdom of the Solitary Man, SPORTS ILLUSTRATED, Oct. 6,
1986, at 68.
25. See CONVENTION PROCEEDINGS, supra note 9, at 43-44, 85-91. (John B. Slaughter,
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tion held during the summer of 1985. The presidents were unable
to obtain majority support for a number of their substantive
reform (cost-containment) proposals and had to settle for postponement of decisions on a number of significant issues by opting
for further study relative to the merits of those substantive proposals.26 They did, however, experience minor success in setting in
motion a national dialogue regarding the role of intercollegiate
athletics.
B.

A

MARGINAL FAILURE: THE PRESIDENTS COMMISSION'S
REFORM PROPOSALS DURING THE 1987 SPECIAL
CONVENTION

On June 29-30, 1987, at the insistence of the Presidents Commission, the NCAA held its Sixth Special Convention in Dallas,
Texas. The presidents called the Sixth Special Convention for two
purposes. First, the presidents desired to consider a series of proposals aimed at containing costs or expenses in the operation of
intercollegiate athletics programs. Second, they intended to initiate a national forum to address and attempt to identify the proper
role of intercollegiate athletics in American higher education.
While the national forum was initiated and might be considered a
marginal success, the Presidents Commission's efforts to obtain
approval of cost-containment legislation were unsuccessful. Perhaps Joe Marcin, College Football Editor for The Sporting News,
said it best when he opened his article regarding the Sixth Special
Convention by noting:
The heavy thinkers within the National Collegiate Athletic Association decided that they had to find a way to cut
costs in college athletics. So a special convention was
called June 29-30 to effect that end. The staging of the
convention and auxiliary expenses ran somewhere
between $500,000 and $1.5 million and when it was all
over, the delegates had actually increased costs of
programs.27
At most, the presidents were only able to salvage a portion of their
desire for such legislation by referring some cost-containment
Chair of the Presidents Commission, stated that the Commission would attempt to address
the proper role of intercollegiate athletics in American higher education).
26. For a discussion regarding the deferral of such studies and the rejection of various
cost-containment proposals regarding football and basketball, see infra notes 27-73 and
accompanying text.
27. Marcin, supra note 5, at 51, col. 1.
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issues for future study and later determination.2

Even in this

regard, the presidents were thwarted in their effort to have the
studies completed in time for consideration of the proposals at the

January 1988 meeting of the NCAA. Rather, opponents of such
legislation were able to prolong the study period from six to eighteen months, thereby postponing consideration of the substantive

issues involved in that legislation. 29 By prolonging the study
period for twelve additional months, the NCAA membership
insured that the culmination of the studies would coincide with

the conclusion of the national dialogue regarding the role of intercollegiate athletics.
A brief examination of the two major cost-containment issues

considered at the Sixth Special Convention will suffice to illustrate
the nature and magnitude of the failure of the Presidents Commission in gaining approval for their legislative agenda. Perhaps the
major piece of cost-containment legislation considered at the Convention was proposal 19 which would have reduced the number of

Division I-A football scholarships from ninety-five to ninety.3 ° In
moving for the adoption of proposal 19, President William P.

Gerberding of the University of Washington rather half-heartedly
prefaced his remarks by stating:
We do not wish to exaggerate the importance of No. 19,

or even for that matter the cost-containment issue generally. We are far more concerned with issues of academic
integrity, institutional representation and so forth; and we
28. See Goodwin, N.C.A.A. Session Rebuffs Presidents,The New York Times, July 1,
1987, at B9, col. 1. The New York Times reported:
[President Slaughter] admitted what some delegates were saying all along that the Presidents Commission had not done a very good job in lobbying for its
initiatives, even among university presidents. He also conceded that the

Commission had made a mistake in becoming too involved in the details of
cutting back on athletic departments.
Still, Slaughter said he was pleased by adoption of various resolutions that
called for studies and meetings on specific subjects as part of "a national forum."
The aim is to identify the proper role of sports on college campuses and to gauge
the effect of sports on athletics and their institutions. Given additional
information, Slaughter said, many people may change their minds about the
specific proposals here.
Even the commission's few victories, however, were compromised. It had
wanted a number of the studies completed in time for changes to be proposed at
the N.C.A.A. Convention [in January, 1988]. However, by large margins, the
proposals were amended so that the studies need not be completed until before
the 1989 convention.
Id. See also Goodwin, supra note 5, at B7, col. 1 (virtually every proposal designed to make
cuts into sports programs budgets was defeated or deferred).
29. For a discussion regarding the deferral of such studies and the rejection of various
cost-containment proposals regarding football and basketball, see infra notes 30-73 and
accompanying text.
30. CONVENTION PROCEEDINGS, supra note 9, at A-46 to 47.

432

NORTH DAKOTA LAW REVIEW

[Vol. 64:423

welcome steps that already have been taken by the
NCAA in that connection. We more particularly welcome the NCAA version of "glasnost" that seems to be
descending upon us, an openness to fresh and perhaps
radical ideas. 3 '

Nevertheless, he argued that the Presidents Commission supported proposal 19 as a modest cost-containment measure, 32
adding that the symbolic significance of the proposal's passage was
important to the Convention's purposes.3 3

The opposition to proposal 19 was led by many of the coaches
and athletic directors present at the Convention. In opposing the

Presidents Commission on proposal 19, Homer C. Rice, athletics
director at Georgia Tech, pointed out that the Division I-A Directors of Athletics Association opposed the measure.3 4 Countering

the argument that the proposal should be passed as a symbol of
progress in the cost-containment reform area, Tom Osborne, head
football coach and athletics director at the University of Nebraska,

emphasized that scholarships in intercollegiate football have been
reduced considerably since the 1970s.35 Osborne also noted that
he did not believe that the NCAA should be overly concerned
with symbolism. 36 Joseph V. Paterno, head football coach at Pennsylvania State University, added that at best, proposal 19 was a

bandaid approach which appeared to deserve more study.3 1

Wifh strong opposition from outside the Presidents Commis-

sion, especially among coaches and athletic directors who were
better versed in the history and operation of the football programs
that would be affected by the legislation, proposal 19 was
31. Id. at 86.
32. Id.
33. Id. In addition to contending that adoption of proposal 19 was important
symbolically, Gerberding emphasized that proposal 19 was important in terms of offering
general equality in intercollegiate athletics. Id. He argued that proposal 18, which was
aimed at the reduction of athletic scholarships in nonrevenue-producing sports, would in
effect discriminate against women's nonrevenue-producing sports if proposal 19 failed to
pass. Id.
34. Id. at 86. Rice noted that in January 1987, the NCAA reduced the number of
grants from thirty to twenty-five, and thus recognized that if proposal 19 was adopted,
athletics programs would suffer a double dose of financial setbacks. Id. Therefore, Rice
stated that the directors supported the American Football Coaches Association in their
desire to retain 95 scholarships. Id.
35. Id. at 87.
36. Id. Osborne argued that the symbolism mentioned previously at the Convention
meant little to coaches who deal in a world of practicalities. Id.
37. Id. at 88. Coach Paterno added that he hoped the NCAA would make freshmen
ineligible within a couple of years, in which case it would be necessary to expand the
number of scholarships back to 95 in order to counter this loss of available personnel. Id.
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defeated'*8 Having lost on that proposal, the Presidents Commission turned its attention to another cost-containment measure,
proposal 28, which called for a reduction in the number of football
39
coaches in Divisions I-A and I-AA programs.
On behalf of the Presidents Commission, President Harold H.
Haak of California State University, Fresno, argued that the modest reduction of one full-time assistant coach and one graduate
assistant coach was desirable. 40 In support of this position, Haak's
argument centered on a survey conducted in the spring of 1987.41
According to Haak, seventy-two percent of Division I-A presidents
favored reducing the football staff while only twenty-seven percent were opposed.4 2
LaVell Edwards, head football coach at Brigham Young University, responded on behalf of the American Football Coaches
Association. In opposing proposal 28, Edwards relied on anecdotal
history, pointing out that twenty-five years earlier, there were as
many as seventeen full-time football coaches and any number of
part-time assistant coaches at some institutions.4 3 Having cited
such history (as did Coach Osborne in refuting proposal 19),
Edwards next argued that football was a developmental sport, reasoning that different positions required different coaching techniques.4 4 In addition, Edwards stressed that a sufficient number of
coaches were needed to ensure that players would continue to
receive the proper instruction as to how to play the game of football as safely as possible. 45 As a final matter, Edwards added that
because of Brigham Young University's remote location, and given
the reduction in the permissible recruiting period, he needed nine
38. Id. Proposal 19 was defeated by a vote of 39 to 69. Id. Only members of Division IA voted on the proposal since it was intended to apply only to Division I-A football
programs. Id. at A-46 to 47.
39. Id. at A-54 to 56. The intent of proposal 28 was to eliminate one of the nine fulltime assistant coaches in Division I-A football, to eliminate one of the seven full-time
assistant coaches in Division 1-AA football, and to limit the number of graduate assistant
coaches and volunteer coaches in Division I-A and Division I-AA football to five. Id. at A-54
to 55.
40. Id. at 88. In an attempt to gain support for proposal 28, Haak reminded the
Convention that in January 1987, two of seven possible basketball coaching positions had
been eliminated to support cutbacks. Id. In addition, Haak noted that the football
recruiting period was reduced by 50%, thereby implying that not as many coaches were
now needed for football programs. Id. Therefore, Haak contended that proposal 28 was a
modest proposal and thus favored its adoption. Id.
41. Id. at 88-89.
42. Id.
43. Id. at 89.
44. Id.
45. Id. Edwards noted that safety has been the main concern for every rule that has
been passed in the past four or five years. Id. Therefore, Edwards argued that safety should
also be a strong consideration in examining the merits of proposal 28. Id.
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coaches to keep his national recruiting program competitive.4 6
Evidently recognizing the inability of the presidents to
respond effectively to the points raised by Coach Edwards, Presi-

dent Kenneth H. Keller of the University of Minnesota moved that
proposal 28 be tabled until studies pertaining to the size of coaching staffs necessary to maintain intercollegiate athletics programs
could be considered. 47 That motion was seconded and approved

after being interpreted as a postponement until after proposal 33,
the proposal creating the study, was acted upon.48

Having effectively lost on the issues of reducing the number of
football scholarships and the number of football coaches at the
Division I level, the Presidents Commission also suffered a number
of other setbacks during the Convention. Perhaps the greatest of
these was their defeat in their effort to oppose proposal 21 which

was drafted to increase the number of scholarships in Division I
basketball from thirteen to fifteen.49 Just months before, during
the annual meeting of the NCAA in January 1987, the presidents
had succeeded in their cost-containment efforts to reduce the

number of scholarships in basketball from fifteen to thirteen, and
now, just six months later, they were faced with the prospect of
having their success on that issue overturned in a convention
46. Id.
47. Id. at 90. The studies referred to by Keller in his motion to table the proposed
reduction in the coaching staff are found in proposal 33. See id. at A-58 to 59. Proposal 33
provides:
Whereas, the Presidents Commission's survey of Division I chief executive
officers and the advice received by the Commission from representatives of
various segments of the intercollegiate athletics community provide no clear
indication of a means by which the numbers of persons involved in coaching in
sports other than football and basketball might be effectively controlled; and
Whereas, the NCAA Council's Ad Hoc Committee on Cost Containment has
identified as an area of concern the increasing numbers of ancillary personnel on
individual sport staffs and on athletics department staffs (e.g., administrative
assistants to head coaches, assistant strength coaches, recruiting coordinators,
assistant athletics directors, additional academic counselors); and
Whereas, the same committee believes the cumulative number of full-time
equivalent coaches in nonrevenue sports may be excessive, and the practice of
hiring a full-time coach in a nonrevenue sport (i.e., whose only duties are to
coach the sport) represents both a financial problem and a questionable
circumstance in regard to demands on a student-athlete's time;
Now, Therefore, Be It Resolved, that the NCAA Council be directed to
conduct a study of the numbers of individuals involved in coaching in each sport
in Division I (full-time, part-time, graduate assistant, volunteer), as well as the
number of administrative support staff positions in the athletics departments in
that division, and that the Council present legislation at the 1988 annual NCAA
Convention to constrain those numbers if the results of the study warrant such
action.
Id.
48. Id. at 90.
49. See id. at 116-17, 159-62 (proposal 21 was approved by Division I); see also id. at A47 to -48 for the text of proposal 21.
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called for the express purpose of considering cost containment.

When proposal 21 was presented, the momentum had clearly
swung away from the Presidents Commission and their agenda.
With a final vote of 164 to 124, the National Association of Basket-

ball Coaches was successful in its effort to persuade the voting
membership of the NCAA to reinstate the fifteen player limit for
Division I.10

Victor A. Bubas of the Sun Belt Conference argued in favor of
the proposal. 5 ' Bubas believed that the NCAA had voted prematurely when it reduced the number of basketball scholarships during the January 1987 meeting.5 2 He stated that fifteen
scholarships were needed to compensate for injuries, accidents,
ineligibilities, and other events that easily could decimate a squad
overnight. 53 While cost-containment arguments were offered by
James N. Loughran of Loyola Marymount University 54 and Hoke
L. Smith of Towson State University,5 5 those arguments were

countered. For example, Christine H.B. Grant of the University of
Iowa argued that educators had a moral obligation to look for cuts
in areas unrelated to direct student benefits. 56 Thomas E. Yeager
of the Colonial Athletic Association added that he feared reductions in the number of basketball scholarships would place pressure on coaches to run off student-athletes who were on
scholarship, but who proved to be marginal in the eyes of the

coach, in order to make room for other presumably more talented
players. 7 James T. Valvano, head basketball coach and athletics
director at North Carolina State University, emphasized that when

only thirteen scholarships are available, more pressure is placed on
50. Id. at 162.
51. Id. at 160-61.
52. Id. at 161.
53. Id. at 160-61. Bubas argued that fifteen scholarships were needed for coaches to
conduct a quality practice session. Id. at 161. Bubas noted that only quality practices would
lead to the type of performances that the public had come to expect. Id. Maintaining the
quality of play was necessary, Bubas concluded, because basketball was at its zenith and was
generating large revenues for the colleges and universities. Id. Based on these arguments,
Bubas supported proposal 21. Id. at 160.
54. Id. at 161. Loughran argued that since the two scholarships had been revoked at
the January convention, his university had already assigned the monies for those
scholarships elsewhere in their financial aide budget. Id. Therefore, Loughran opposed
proposal 21. Id.
55. Id. Smith emphasized that "the hard facts [are] that our programs are losing
money," and that the reasons for increasing scholarships might not be sufficient in light of
this economic reality. Id.
56. Id. at 160. Grant urged that athletic scholarships provided access to a college
education for many individuals and thus supported proposal 21. Id.
57. See id. at 162. Yeager conceded that some programs could function utilizing 13
scholarships but that the ability to use 15 scholarships was invaluable. Id. at 162. Therefore,
Yeager urged that proposal 21 be adopted, thereby giving individual institutions the
flexibility to offer fewer scholarships if they so desired. Id.
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the athlete to perform at a higher level.5 8 If such were the case,
Valvano also noted that coaches may become tempted to "run off"
athletes in order to remain competitive.5 9 Valvano suggested that
"running off" athletes and other undesirable practices may
become common if scholarships were reduced which would produce an unfavorable impression of the coaching profession.6 °
Again, as had been the case with proposals 19 and 28, the
coaches and athletic directors were able to thwart the efforts of
the Presidents Commission to contain costs by cutting scholarships
and coaching positions. The failure of the Presidents Commission
to pass cost-containment legislation is attributable to a number of
factors. Given that the presidents may raise the cost-containment
issues again in the future, it nevertheless should be noted at this
juncture that their defeat on those issues need not be terminal.
However, they will have to learn from their failures at the Sixth
Special Convention if they are to succeed in the future, not just in
the cost-containment area, but in other areas as well.
There are a number of reasons why the Presidents Commission failed in its effort to adopt cost-containment measures during
the Sixth Special Convention. First, they were unprepared, both
substantively and organizationally. It is clear from reading the
minutes of the proceedings that the coaches and others directly
affected by the cost cutting proposals were far better prepared
than the presidents. The coaches and other opponents of the proposed legislation had a better command of the applicable history
and of the policy arguments opposing cost containment than did
the presidents. Indeed, the best argument that the presidents
seemed to offer was an argument based on a recent survey in
which seventy-two percent of the presidents of Division I schools
favored cutting the number of coaching personnel. 6 ' While such
an argument is little better than ipse dixit,6 2 the presidents

seemed incapable of offering much more in support of their legislative proposals.
Similarly, the members of the Presidents Commission were
58. Id. Valvano added that with the scholarship cuts, the person whom the
Commission sought to protect, the student-athlete, would be hurt. Id. Alternatively,
Valvano suggested that topics such as where teams play (travel costs), when teams play, the
number of games played, and areas of recruiting were better targets for cost containment
efforts. Id.
59. Id.
60. Id.

61. See id. at 88-89.
62. See BLACK's LAw DICTIONARY 743 (5th ed. 1979). The Latin phrase ipse dixit
refers to a bare assertion based on the authority of the person who made the statement. Id.
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unprepared organizationally. When the momentum of the meeting turned against them, they were unable or unprepared to react.
The only portion of their proposed legislative agenda that they
were able to salvage was the postponement of the ultimate determination of a number of issues pending further studies (an effective admission that they failed to do their homework before the
meeting). As to their lack of organizational preparation, Robert
Atwell, President of the American Council on Education, pointed
out the presidents political faux pas of having put to a vote an
issue without first having their "votes counted" and their "precincts organized. '63 Atwell added that in order to pass their legislative program, the presidents should have done a great deal of
lobbying beforehand.6 4 On the other hand, it has been noted that
the opponents to the cost-containment proposals used some traditional political strategies to outmaneuver the Presidents Commission.65 In effect, the opponents used the Commission's eventual
goals and purported concern for student-athletes and academic
integrity to delay its immediate proposals.66
In a somewhat related sense, the Presidents Commission
failed because they were unable to establish a coherent set of purposes in support of their legislative package. They did not indicate
in any significant way why it was important, as a theoretical or
philosophical matter, to support cost containment. Cost containment could be supported on various theoretical grounds, ranging
from the simple desire to save money wherever possible, to a
desire to put the brakes on the commercialization of intercollegiate athletics in order to limit the pressure that such intensified
commercialization places on athletics programs. While the Presidents Commission no doubt supported cost containment on both
grounds, they failed to articulate how those grounds applied to
their legislative package. In this regard, the presidents would
have done well to emphasize, and where possible, empirically support, the reasons why they advanced specific cost-containment
proposals.
The presidents could have articulated their desire to limit the
growing commercialization of intercollegiate athletics in order to
63. Goodwin, supra note 5, at B7, col. 1. The New York Times also quoted Atwell as
stating: "We all have to go back to square one now and see whether there is any
momentum for reform or not." Id.
64. Id. President Slaughter, Chair of the Presidents Commission, agreed that the
presidents had not properly lobbied for the cost-cutting proposals. Goodwin, supra note 28,
at B9, col. 1.
65. Goodwin, supra note 5, at B7, col. 1.
66. Id.
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help maintain academic integrity. Cost containment could
encourage this goal by diminishing the pressure placed on athletic
personnel and programs to win at all costs, to fill costly stadiums,

and to increase revenues. The presidents must fashion a philosophical or theoretical basis or set of purposes which are defensible
and viable. They must also examine, indeed develop, proposals to
fit those broader purposes.

Finally, the Presidents Commission appeared more divided
during the summer of 1987 than they had been in the past.6 8 Perhaps, as some have noted, the presidents simply had covered all
the easy issues on which they agreed and were left with more difficult issues as to which unanimous approval was not possible.6 9 The
presidents were, as a class, divided as to how the tension between
commercialization and academic integrity in intercollegiate ath-

letics should be resolved or handled. This was evidenced by the
divergent statements made by various presidents at the Conven-

tion. Chancellor Heyman of the University of California, Berkeley, felt commercialism was an evil to be confronted.7 ° Other
speakers, including Presidents Horton of Oklahoma and Keller of
Minnesota, disagreed.7 1 Furthermore, at the institutional level, the

presidents are subjected to various pressures that differ from one
institution to another, and which divide the presidents on occasion. 7 2 In balancing the various pressures they face at the institu67. In the speeches given at the national forum portion of the Convention, there was
much talk of the academic purposes of intercollegiate athletics. See CONVENTION
PROCEEDINGS, supra note 9, at 42-84. However, there was a lack of consensus and
coherence in the various values articulated.
68. Unanimity pervaded the Presidents Commission's efforts during the summer of
1985. See Smith, supra note 3, at 1009-26. The unity of the 1985 Convention had dissipated
with the Presidents' introduction of their cost-containment measures during the summer of
1987. For example, it was recognized that the actions of John Slaughter, chair of the
Presidents Commission, evidenced the division among the Commission's members.
Goodwin, supra note 5, at B7, col. 1. Slaughter voted for proposal 21, which was to increase
the number of basketball scholarships from 13 back to 15 and stated that the Presidents
Commission's effort to reduce scholarships to 13 "was a mistake." Id.
69. The vote margins that the presidents were able to marshall had dwindled between
June of 1985 and June of 1987. Cost containment proved to be a much harder issue than the
creation of strict penalties for the violation of existing rules had been. For example, the
June 1985 Special Convention saw the passage of the stringent "death penalty" for
institutions found violating NCAA rules. Smith, supra note 3, at 1009; see also NATIONAL
COLLEGIATE ATHLETIC ASSOCIATION, FIFTH SPECIAL CONVENTION PROCEEDINGS A-3

(1985). Those at the convention approved the stringent penalties by a 427 to 6 margin.
Smith, supra note 3, at 1010. See NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, FIFrH
SPECIAL CONVENTION PROCEEDINGS A-7 (1985).
70. See CONVENTION PROCEEDINGS, supra note 9, at 46 (staging athletic events is
expensive and the need for money may lead to abuse and corruption).
71. For a discussion of President Horton's views, see infra notes 106-14 and
accompanying text. For a discussion of President Keller's views, see infra notes 131-36 and
accompanying text.
72. See Smith, supra note 3, at 995 (presidents are subjected to pressure from
divergent sources such as faculty, alumni, trustees, legislators and students).
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tional level, individual presidents can appear to be hypocritical on
various issues.7 3

An articulation of the academic purposes or roles of intercollegiate athletics in the higher educational context and an examination of individual issues in light of those purposes would help to
unify the presidents and would aid in their preparation for future
legislative battles in the NCAA. One reason for the national forum
regarding the proper role of intercollegiate athletics, which was
also initiated at the Sixth Special Convention, was to assist the
presidents in articulating and applying such purposes. While there

was much left to be desired in terms of the quality of the dialogue
initiated at the Special Convention, the national forum was certainly the most successful aspect of the Convention from the perspective of the Presidents Commission.
C.

THE NATIONAL DIALOGUE BEGINS

On June 29, 1987, President Wilford Bailey of the NCAA
opened the Sixth Special Convention, noting that commencement

of the Convention would launch an eighteen month program
designed to address questions relating to the fundamental principles of intercollegiate athletics. 74 Chancellor Slaughter then
73. The firing of Earle Bruce, head football coach at Ohio State University, created a
stir in the media for a number of days, sending an ambiguous, if not hypocritical message to
the public. In a column in the Sporting News, Bob Verdi effectively summed up the
sentiment of most writers:
On a far more contentious front - Columbus, 0. - there evolved the
untidy dismissal of Earle Bruce, a football coach who led the Ohio State
Buckeyes to 81 victories against only 26 defeats and one tie during his nine years
beneath a fedora. Dr. Edward Jennings, the university president, said he'd been
under a heap of pressure to can Bruce and, of course, Dr. Jennings then did what
most university presidents do when the fans and followers howl: He caved in
without much backbone and axed his coach without much reason....

"Some power brokers decided they didn't like Earle," said Rick Bay, who
resigned in protest as the athletic director. "Then, when we lost three straight
games, they went for the jugular. I told President Jennings this would be a
public relations disaster for Ohio State .... "
Verdi, DistressingNews From the Groves ofAcademia, The Sporting News, Dec. 7, 1987, at
5, col. 1. See also Chalfant, Ohio State, Bruce Agrees to $471,000 Settlement, The News
Journal, Nov. 28, 1987, at B3, col. ; Nance, Ohio State FiresBruce, USA Today, Nov.
17, 1987, at Cl, col.
In addition to the firing of Coach Bruce, there was considerable uneasiness in Lawrence, Kansas over the firing of Bob Valente, the head football coach. Valente, who had
done much to restore academic integrity to the program at Kansas, had failed to win a Big
Eight game in two seasons of play. See The News Journal, Nov. 24, 1987, at C4, col. 6.
Even Chancellor Heyman, a major proponent of reform among the presidents, has
been severely criticized. Texas A & M athletic director and football coach, Jackie Sherrill, is
quoted as having sarcastically commented that he finds it "ironic that he (Heyman) fired
two (football) coaches in the last six years." Marcin, supra note 5, at 51, col. 1.
74. CONVENTION PROCEEDINGS, supra note 9, at 42-43. Chancellor Slaughter, in
supporting proposal 1, a resolution supporting an 18-month dialogue or national forum
which was adopted by a vote of 464 to 4, stated that the national forum "provides all of us
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described how the program for the commencement of the
national forum on the appropriate role of intercollegiate athletics
would proceed. 5 Chancellor Slaughter explained that four primary speakers would first discuss their views on intercollegiate
athletics, and then six individuals would respond to the primary
speakers' contentions.7 6 The primary speakers included: Chancellor Ira Michael Heyman, University of California at Berkeley; President Frank E. Horton, University of Oklahoma; President
Anthony F. Ceddia, Shippensburg University of Pennsylvania; and
President Richard Warch, Lawrence University. 77 The six respondents were: President Raymond M. Burse, Kentucky State University; Eugene F. Corrigan, athletics director at the University of
Notre Dame; President Kenneth H. Keller, University of Minnesota; Donna Lopiano, associate athletics director at the University
of Texas at Austin; "Bo" Schembechler, football coach at the University of Michigan; and D. Alan Williams, faculty representative
at the University of Virginia.78
While this Article discusses matters raised by all of the speakers, the focus will be on the comments made by Chancellor Heyman and Coach Schembechler, for two reasons. First, with regard
to the substance of the dialogue, Heyman and Schembechler are
essentially at opposite ends of the spectrum in terms of their
respective philosophical positions. In addition, their remarks
received the greatest attention in the media and at the Conven79
tion itself.
1. ChancellorHeyman's View:
Heyman set the tone, thus clearly establishing his position on
intercollegiate athletics, by stating at the outset:
College sports, in the right spirit and proportions, can
bring our [educational] communities together physically
and emotionally. Still, we also know that our athletic programs have not been all that they can be. We have seen
one abuse after another. In too many instances, at too
many places, we have created a world in which athletics
with a rare opportunity to determine more precisely what intercollegiate athletics really
should be. This resolution merely directs the NCAA to conduct the meetings and the series
of studies that will be a major part of the National Forum." Id. at 153.
75. See id.at 43.
76. Id.
77. Id.
78. Id.
79. See, e.g., Marcin, supra note 5, at 51, col. 1.
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concerns dominate educational concerns. We know that
there are some serious problems.80
Thus, while Heyman acknowledged that intercollegiate athletics
are of value, he stressed that there were some problems and
abuses that plague intercollegiate athletics as presently organized.
After asserting that athletics often take precedence over academics in the higher educational context, 8 ' Heyman noted that of all
the factors which have contributed to the impulse to overemphasize intercollegiate athletics, the commercialization of big-time
sports was foremost.82 In this regard, he added:
[W]e have committed ourselves to staging huge television
extravaganzas. We can no longer just compete against
each other. We have to put on a show for the nation.
Being in the entertainment business is expensive. It is
expensive in terms of time. The time we spend putting
on those shows is time we cannot spend doing other
things more closely related to education. Staging these
events is also expensive in terms of money. Many of us
have to raise large amounts of money to stay competitive
and to keep the show going. We all know this, and we all
know that the pressure to keep the money coming in is
what can lead to overemphasis and often to abuse and
corruption. a

While acknowledging that there are institutions that run "clean"
programs (programs operated in accordance with NCAA rules),
Heyman objected to the use of those programs to support the
' He disputed this
proposition that "big is not necessarily bad."84
proposition on two grounds. First, Heyman argued that for every
"clean program," there existed a dozen universities who were having a great deal of trouble covering costs and who often had to
"misbehave" in order to maintain a commercially successful program.8 Secondly, he stated that even at institutions running
clean, successful programs, the extreme commercialization of bigtime sports with its emphasis on winning creates a negative envi80. CONVENTION PROCEEDINGS, supra note 9, at 45.
81. Id. at 45-46. Heyman stressed: "[W]e have to face up to the very unpleasant fact
that we have created a world, the world of big-time athletics, where cheating too often
occurs, where getting an edge on the other fellow is often more important than playing
hard and playing fair, where athletics are too frequently more important than academics."

Id.
82. Id. at 46.
83. Id. (emphasis added).

84. Id.
85. Id.
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ronment for the institutions and their students. 8 Heyman further
asserted that institutions:
fall into the trap of having to stay competitive and keep
winning to keep the cash flowing, to keep our football stadiums and basketball arenas full, and to get television contracts.... We get caught in a spiral. We win in order to
cover costs. But we have to spend more in order to win.
Then, to cover these added costs, we have to find a way to
get an edge over the competition, so we increase the scale
and intensity of our programs. We recruit harder, extract
more from our athletes and build bigger and better facilities. This requires us to spend more money. 7
Once caught in this competitive/commercial spiral, Heyman
concluded that institutions begin to confound their institutional
values.8 8 In his view, in such a milieu, competition begins to displace the primary educational value of helping young people to
"enter adulthood in a thinking way."8' 9 Thus, Heyman reasoned
that colleges and universities should communicate that education
is valuable and that it is through education that we can better ourselves; while the emphasis on athletics, with all the hype and publicity that accompanies big-time sports in higher education, only
distorts that message. 90
Heyman then proceeded to chronicle the types of problems
that arise when the message communicated to young people
involved in athletics is that the way to stardom and personal fulfillment is through athletics and not academics, that success and fulfillment are found on the basketball court or the football field and
not in the libraries and classrooms. 91 Having thus articulated his
view that the commercialization of intercollegiate athletics with
the attendant emphasis on winning has confounded the educational values that should be communicated by institutions of
higher education, Heyman rejects the view that strict enforce86. Id. Heyman pointed out that the excessive salaries paid some coaches are given to
ensure victories and not to build character, develop sound study habits, or graduate

students. Id.
87. Id. at 47.
88. Id. at 46.
89. Id. at 47.
90. Id. at 48.

91. Id. at 48-49. Heyman found disturbing the emphasis that today's society puts on
athletics. See id. Specifically, he pointed out that sports articles revering the athletic ability
of youngsters send out a definite message. Id. at 48. He found that message to be: if one
continues to work hard and concentrate on athletics, one may become a star. Id. The
danger inherent in such thinking, Heyman concluded, is that gifted athletes may be
discouraged from becoming well-rounded adults. Id. at 49.
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ment of regulatory provisions will suffice to curb abuses in the
operation of athletics programs. 9 2 Such regulatory devices will not
suffice, in Heyman's opinion, because measures of that sort do not
deal with the endemic problem created by big-time sports - the
confounding of educational values and ideals. 93
Heyman recognized that powerful cultural and market forces
push many higher educational institutions into the commercial spiral that in his view is the cause of the malaise confronting intercollegiate athletics today. Therefore, at a minimum, he supported the
proposition that further study and forums are necessary to provide
educators with the information necessary to evaluate the operation of athletics programs.94
2.

Coach Schembechler's Response

Coach Schembechler, responding to the comments of Chancellor Heyman and the other speakers, was unwilling to concede
that commercialization of intercollegiate athletics was in and of
itself negative. In Schembechler's words: "Being successful does
not mean being corrupt, not at all.... How can it be a sin when we
talk about revenue sharing? Do you mean it is more blessed to
receive than to give?"' 95 Schembechler added that he felt it was
time to stop apologizing for athletics being the admission ticket for
disadvantaged and minority students.9 6 He argued that it was in
fact the best way for such students to enter a university.9 7
Schembechler reasoned that through athletics, disadvantaged and
minority students receive the best counselling and academic support available in higher education. 98
Schembechler also forthrightly opposed deemphasis in intercollegiate athletics, stating:
[M]any of the programs around the country are producing that same kind of young man that you would want
coming out of your academic institutions. I am for cost
cutting if you have to, but I am not for deemphasis. I am
92. Id.
93. Id.
94. Id. at 49-50. Chancellor Heyman offered a number of proposals that might change
and may not merely regulate, in some measure, the nature of intercollegiate athletics at the
most competitive levels. Id. For example, he discussed issues such as providing financial
aid based on need rather than athletic skill, declaring freshman ineligible for varsity
competition, and the sharing of athletic revenues among different programs. Id.
95. Id. at 75.
96. Id.

97. Id.
98. Id.
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for emphasis. If college athletics are good, let's emphasize
it. Let's do it the right way. Let's make sure that everybody stays within the rules. But do not cut something
that has meant so much to so many. 9 9

In a related sense, Schembechler explained that when hired as
football coach at the University of Michigan, he knew his mission
was to: (1) fill the stadium [which holds 100,000 fans]; (2) obey all
the rules of the NCAA and the Big Ten Conference; (3) graduate
every one of his football players; and, (4) win some games.'

0

Indeed, Coach Schembechler defended the fourth goal of winning. He asserted:

[I]t is important to win. That is the American way. When
we compete in athletics, we compete to win. We don't go

out there just to have a good time .... I want [my players]
to have the thrill of victory on Saturday as they will

undoubtedly have to taste the bitterness of defeat and
learn to cope with it.' 0 '
Schembechler then went on to contend that athletics
02
enhanced the academic mission of the University of Michigan.1

In addition, he discussed financial aid and related cost-containment issues in the context of an emphasis rather than a deem-

phasis on intercollegiate athletics.'0 3 Schembechler closed his
remarks by stressing:

[The Presidents Commission and others involved in formulating policy for intercollegiate athletics should] not

judge intercollegiate athletics on what you read in Sports
Illustrated. I want you to do this, that is all I would ask
you to do: Let's talk to the Coaches; let's find out what
99. Id. at 76.
100. Id. at 74. With regard to his mission to graduate all his players, Coach
Schembechler noted that his graduation percentages far exceed those of the regular
student body. Id.

101. Id.
102. Id. at 75. Schembechler stated:
I have never heard anybody suggest to me that Michigan football subverts
the educational mission of the university. Lord knows, we could go undefeated
for 10 consecutive years and not match the national ranking of the University of
Michigan academically. I think we have enhanced it, because we have given the
fans a program with bona fide student-athletes that has been successful and
interesting. That is why they come to watch it. The entire Michigan community
benefits from football, the faculty, the students, the alumni and the friends.
Id.
103. See id. at 75-76. Schembechler argued that it would be inappropriate to cut the
number of football scholarships, to cut football coaching staff or to take other steps that
would have the effect of de-emphasizing major intercollegiate athletics programs. Id.

1988]

REFORMING INTERCOLLEGIATE ATHLETICS

445

input they have. We are not the enemy, we want exactly
the same thing that you want. Sure, we want great athletics. Sure, we want to emphasize athletics. But we don't
want to do it at the expense of the academic institution ....

Let's enforce the rules. Let's pass legislation in

10 4
the NCAA in the best interest of the student-athlete.
Moments later in his address, Schembechler added that in addition
to taking into account what the coaches had to say, the presidents
and others should listen to what the stude'nt-athletes had to say,
"[b]ecause, after all, the athlete is still the most important product
of any athletics program. "105
In summary, Schembechler disputed the substance of Heyman's remarks. Schembechler disagreed with Heyman's position
that the increasing commercialization and emphasis of intercollegiate athletics in higher education subverts academic values. For
him, big-time sports was a boon for and not a blight on higher education. While he acknowledged that some presumably minor regulatory reform might be in order, Schembechler refused to
concede that much was wrong with intercollegiate athletics.
Structurally, however, Schembechler did note the need for input
by the coaches and athletes in the study and decision-making
processes of the NCAA.

3.

The Views of Other Primary Speakers

President Frank E. Horton of the University of Oklahoma, a
university with a strong emphasis on intercollegiate athletics,
spoke after Heyman. Horton stated that most of the "easy"
Horton
reforms had been accomplished by the Commission.'
of
function
the
primary
that
also generally agreed with Heyman
07
Nevertheless,
institutions of higher learning was to educate.'
Horton went on to defend his view of the values inherent in intercollegiate athletics at the most competitive levels in ways that
Heyman did not.'0 8 Horton also defended the operation of intercollegiate athletics in ways more akin to Schembechler's views
104. Id. at 76.
105. Id. at 77.
106. Id. at 50.
107. Id. at 51. Horton identified three general purposes of a university or college: to
serve the public; to provide for research; and to educate students. Id.
108. Id. Horton noted:
Without athletics, we would destroy a symbolic expression of the merits of
discipline, of the value of achievement, of the importance of striving toward
excellence. Such values are not only the goals of athletics programs, they are
also the goals of higher education. Without intercollegiate athletics, some of the
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than those of Heyman. He asserted, for example, that because the
principles of intercollegiate athletics were not inherently adverse
to the goals of higher education, the existence of such programs
was not an automatic asset or liability to the institution's academic
reputation.' 0 9 Horton stated that both athletics and academics
stress the values of achievement and self-discipline. 10 Horton also
noted that many universities have proven that premier educational institutions and competitive athletics teams can co-exist."
As to the issue of emphasis, Horton took a position that dif-

fered somewhat from those taken by Heyman and
Schembechler. 1 2 He argued that the approach taken towards
intercollegiate athletics at a particular school is often controlled by

the outside influence of public interest and media coverage."

3

In

keeping with his belief that the emphasis or nonemphasis of athlet-

ics was largely driven by forces outside the realm of academia,
Horton stated that newspapers, radio, and television stations
should be encouraged to have a regular education page or program segment rather than just focusing on an institution's athletics
1 14
program.

President Ceddia of Shippensburg University of Pennsylvania,
a NCAA Division II institution, and President Warch of Lawrence
University, a Division III institution, were the concluding primary

speakers in the forum. For his part, Ceddia supported the value of
competition as manifested in intercollegiate athletics."

5

Never-

interest and excitement about an institution and its academic endeavors and
goals might be reduced.
Id.
109. Id. at 53.
110. Id. at 51.
111. Id. at 53. Horton emphasized that it was unrealistic to expect that intercollegiate
athletics programs could remain untouched by the problems that haved plagued society in
general. Id. at 51. As such, drug abuse and greed, as well as other difficult problems
prevalent in the national populace, would remain problems that athletics programs would
have to confront along with the rest of society. Id.
112. For the discussion of Chancellor Heyman's views concerning the role of
intercollegiate athletics in higher education, see supra notes 80-94 and accompanying text.
For the discussion of Coach Schembechler's views of the role of intercollegiate athletics in
higher education, see supra notes 95-105 and accompanying text.
113. CONVENTION PROCEEDINGS, supra note 9, at 53. Horton noted that institutional
emphasis of intercollegiate athletics was a direct response to the public's growing interest in
all levels of athletics. Id.
114. Id. at 54. Unfortunately, given economic factors that presumably would mitigate
against showing such programming without a market for it, President Horton did not clarify
how he would "encourage" the showing of such programming. Perhaps, it might be
possible to allocate some of the revenue generated by successful intercollegiate athletic
programming to promote programming that is more directly related to the academic
mission of institutions of higher education.
115. Id. at 58. Ceddia noted: "Building on the sound principle of competitiveness,
which is a cornerstone of our democracy, intercollegiate athletics can, if properly managed
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theless, he went on to acknowledge what he saw to be the contemporary propensity of institutions and the public to lose the proper
perspective with regard to athletic events. 1 6 Ceddia then
asserted that presidents in colleges and universities needed to
focus on issues and matters associated with the recruitment, retention and professional development of the coaches and athletics
directors. 1 7 In a related sense, Ceddia emphasized his view that
alumni, booster groups, athletics directors and coaches should
never be placed in a position to determine the solution to the
problems attendant with measuring the role of intercollegiate athletics programs on the campus against the educational mission and
purpose of the institution.""
Finally, President Warch spoke, emphasizing, as did Heyman,
the need to discuss the principles and premises for intercollegiate
athletics and not just rules and regulations, punishments and penalties." 9 He went on to offer three specific suggestions with
regard to the reformation of intercollegiate athletics. First, Warch
emphasized the need to finance sports as an educational expenditure and to control the athletic budget accordingly.12 0 On a
related point, he called attention to the need to distribute revenues derived from television bowl and post-season games among
NCAA institutions on some enrollment-formula basis.' 2 ' Finally,
Warch advocated abolishing athletic scholarships, retaining only
and balanced, embellish and enhance the collegiate experience of athletes and nonathletes
alike." Id.
116. Id. at 59. Ceddia pointed out that athletic accomplishments are reported daily by
the media. Id. The result of this is that the public eye is focused on athletic events. Id.
117. Ceddia stated that institutions must understand the role that intercollegiate
athletics will play in their specific institution in order to ensure that the proper coach or
athletics director is selected for their institution. Id. In addition, Ceddia urged presidents
to maintain an active role even after the particular coach or athletics director is hired. Id.
The activities which a president should continue to participate in, were, according to
Ceddia, the orientation, professional development and evaluation of the newly-hired coach
or athletics director. Id. Although the orientation and development of coaches and athletics
directors has in the past been left to clinics and national meetings, Ceddia argued that
keeping the institution involved in the career of the coach or athletics director would serve
to bridge the gap between athletics and academics. Id.
118. Id. at 60. According to Ceddia, the president of the university, in conjunction
with the faculty and trustees, should set the course for athletics within the realm of the
university's academic objectives. Id.
119. Id. at 62.
120. Id. at 63. Warch suggested that funding athletics programs through revenues
generated by the particular sport has been the main factor contributing to the
commercialization of intercollegiate athletics. Id. Therefore, by placing athletics within the
institution's normal operating budget, Warch concluded that problems inherent with
commercialization would be confronted and controlled. See id.
121. Id. President Warch recognized that a proposal for complete revenue sharing
would be revolutionary and that it would have to be implemented over a five-year period.
Id. at 64.
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those based on need and academic potential. 122
4. The Views of Other Respondents
After the primary speakers concluded, six respondents
addressed the Convention.' 23 The first to respond was President
Raymond M. Burse of Kentucky State University. In his remarks,
Burse likened recent reform efforts in the NCAA to a futile search
for the unidentifiable "boogie man."'12

4

He concluded:

[T]he answer of what we are really looking for may very,
very well be found in something Chancellor Heyman said
when he listed all those evils and things for which we
have been looking, when he said, in the end, the presidents have turned a blind eye to most of these abuses.
Well, I concur, ladies and gentlemen, that the boogie man
is us ....
Presidents and chancellors can control athletics if
they have the will, the inclination, and the desire. So, the
proper balance between athletics and academics cannot
be achieved by the NCAA but can be achieved by each
president or chancellor on his or her campus deciding
what that campus should
be, an academic institution or an
25
entertainment capital.1

The next speaker was Eugene Corrigan, athletics director at
Notre Dame. Corrigan offered a number of suggestions for implementation at the institutional level. He stressed at the outset that if
he were king, he would make it clear that it is the university that
runs the athletics department.126 Corrigan stated that the board
of trustees must be made to understand that they have no say in
athletics. 22 He also advocated the holding of monthly and annual
meetings between the athletics director, the chair of athletics and
the faculty athletics board to impress upon them the importance
of complying with NCAA regulations. 2 " In addition, he stressed
122. Id. at 62-63. Warch felt that eliminating athletic scholarships would eliminate the
favoritism in the university system sometimes accorded athletes. See id. at 62-63. Besides
placing student-athletes on the same level as other students, the university would reinforce
the principle that athletics should be a part of, rather than the reason for undergraduate
education. Id. at 63.
123. For a discussion of the comments made by Bo Schembechler, one of the
respondents, see supra notes 95-105 and accompanying text.
124. CONVENTION PROCEEDINGS, supra note 9, at 66.
125. Id.
126. Id. at 68.
127. Id.
128. Id. Corrigan noted that an annual meeting with athletics directors, the faculty
chair and coaches should be held to remind the staff that violations of NCAA rules would
result in dismissal. Id.
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that it was necessary to keep student-athletes in the mainstream of
university life in order for them to reap the benefits of a college
education. 129 Finally, Corrigan stated that the university must
determination of the type of athletics program it
make a realistic
30
can afford.'

President Kenneth H. Keller of the University of Minnesota
was the next speaker. As the president of a university with a major
emphasis on intercollegiate athletics, his remarks, in many ways,
mirrored those of President Horton of the University of
Oklahoma. Like President Horton 13 1 and unlike Chancellor Heyman,' 3 2 President Keller was more willing to defend intercollegiate athletics as presently constituted. This is evidenced by Keller's
opening remarks in which he stated:
The fact is that at an institution like the University of Minnesota, the issue of having big-time athletics is not an
issue. It is a fact. It is something that is asked of us by the
public, and it is one of the ways in which they connect to
the university and they expect exciting competitive athletics. They expect entertainment, and we33 really don't
have the choice to turn our backs on that.'
He ruminated that those involved in the governance of intercollegiate athletics must concentrate less on the rhetoric and more on
the actual issues confronting intercollegiate athletics.' 34 He
conceded:
Mike Heyman has put us on the right road in thinking
about questions that are practical; that are important, and
that are in a sense of looking at issues, not in the sense of
the level playing field but in a sense of professionalism
versus serving the needs of the university. I think that we
need to think about purpose; because as I listened today, I
wasn't sure that we were all in the same boat, not because
anyone is wrong, but because there
anyone is right1 and
35
are differences.

129. See id.
130. Id. at 69.
131. For a discussion of the comments made by President Horton, see supra notes 10614 and accompanying text.
132. For a discussion of the comments made by Chancellor Heyman, see supra notes
80-94 and accompanying text.
133. Id. at 69.
134. Id. at 70.
135. Id. at 70-71. Keller stated that in order for the NCAA to promulgate effective
rules, the issues surrounding intercollegiate athletics must be approached realistically. Id. at
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Keller concluded that the discussion over what principles ought to
infuse intercollegiate athletics can best be effectuated in the form
of practical proposals which would be an important step in the
1 36
effort to ensure academic integrity in intercollegiate athletics.
Donna Lopiano, associate athletics director at the University
of Texas, was the next speaker. She concurred that athletic activity was directly related to the primary purpose of the university that of learning. 3 She added:
Athletics, like music, art and drama is a performing
art. The athletic contest is no different than the theatre
or the symphony, albeit the audience appears to be more
rabid ....
Athletics and theatre must be, at their heart, laboratory settings where the exceptionally talented student
maximizes his or her potential. It is only when we define
athletics as an educational program very closely comparable to an academic entity that we finally possess the litmus paper with which we can test the legislative and
other answers to problems in athletics, which have
38
evaded resolution for close to 80 years.'
Lopiano then proceeded to examine a number of issues in accordance with her "academic litmus test."
As to the issue of commercialization, Lopiano concluded that
commercialization of intercollegiate sports was not inherently
wrong as long as three qualifications were met.' 3 9 First, she cautioned that the public must not dictate or limit the university's
"search for truth.' 40 Second, Lopiano argued that institutions
must ensure that exploitation of athletics does not involve exploitation of student-athletes."' Finally, she stated that commercialization was not harmful as long as
exploitation or protection of the means of revenue-production does not come at the expense of higher education's larger responsibility, which is to lead society, to lead
by espousing higher-ordered values central to the maintenance of ethical behavior, to lead by creating a society
within the university that is, by its example, a measure of
70. That is, universities must recognize and deal with the fact that revenue sports puts
them in the entertainment business. Id.
136. See id. at 71.
137. Id. at 71-72.
138. Id. at 72.
139. Id.
140. Id.
141. Id.
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As to her first point regarding undue public influence over the
university's search for truth, Lopiano stressed the role of academic
administrators by emphasizing:
Presidents and academic deans walk the same tightrope
with major donors and contractors in the arts and sciences
and struggle with federal intervention as athletics directors and coaches walk the tightrope with those alumni
interested in athletics. What is important is for presidents
to.. .espouse a loud and clear leadership position regard143
ing what is the tail and what is the dog.
In discussing her third point, the exploitation of student-athletes as sources of revenue production, Lopiano also emphasized
the need to avoid limiting access to or equitable participation in
any aspect of higher education. 144 Lopiano stated that groups
such as women, ethnic or racial minorities and the poor should not
be excluded from participation in the name of maintenance of a
more efficient allocation of economic resources in the athletics
context. 145 For Lopiano, the push for economic efficiency in allocating or marshaling economic resources in the athletic context
presented a far graver threat to academic values in intercollegiate
athletics than did commercialization. Commercialization of athletics was itself neutral - economic pressures to act inequitably in
allocating resources in the interest of economic efficiency (or cost
containment) might arise as a result of commercialization, but
commercialization does not necessarily beget such inequity.
In light of these observations, Lopiano went on to argue for
the proposition that revenues ought to be shared to facilitate
equity.' 4 6 Lopiano stressed:

We must agree with [those]. . .who support the notion
that the NCAA must control distribution of NCAA championship profits to benefit all institutions, in the same way
that a multiinstitutional research consortium equitably
142. Id.
143. Id.
144. Id.
145. Id.
146. Id. Lopiano stated that it was the university president who was ultimately
responsible for fund distribution. Id. Therefore, she argued that no single department was
entitled to claim sole use of the funds available despite its ability or inability to produce
revenue. Id. Lopiano argued that the same should be true in the athletics department in
that no single sport should claim a right to funds simply because it is more successful in
raising revenue. Id.
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distributes profits among all members regardless of the
institutional affiliation of the 147
researcher who makes a
commercially viable discovery.

Similarly, she supported cost containment so long as institutions
acted equitably and avoided diminishing quality.1 4a

However,

Lopiano stated that direct student benefits and effective teaching
1 49
must be maintained to ensure overall quality at the institution.
Directing attention to the issue of balance between academic
values and athletic interests, Lopiano noted that studies generally
show that student-athletes perform better academically during
their competitive semesters. 50° According to Lopiano, the studentathletes were thus forced to become better time managers.' 5 ' As
to the final issue of integrity, Lopiano believed that the NCAA
52
should hold coaches and students responsible for rule violations.'
In addition, she noted that intervention by college presidents into
athletics was welcome to further uphold integrity.'5 3 In concluding, Lopiano stated that if the presidents held athletics programs
to the same litmus tests used to govern academics,
athletics pro54
grams would assuredly "be in good hands.'

The final scheduled speaker was D. Alan Williams, a faculty
representative from the University of Virginia. After warning
against improper involvement in athletics programs by over-zealous members of the university's board of trustees,' 5 Williams
sought to focus on the extraordinary demands athletics may place
on student-athletes. 56 According to Williams, the specific
demands which needed to be addressed included the number of
athletic contests, the travel, the number of missed classes and the
length of a given athletic season.15 7 In addition to addressing the
adverse impact of time constraints on student-athletes, Williams
147. Id. at 73.
148. Id.
149. Id.
150. Id.
151. Id.
152. Id. Lopiano compared the breaking of NCAA rules by coaches to the academic
equivalent of falsifying research data. Id. She also equated student-athlete violations of
NCAA rules to cheating on examinations. Id.
153. Id.
154. Id.
155. See id. at 77.
156. Id. at 77.
157. Id. Williams regarded the number of contests, length of the season and classes
missed as increasingly burdensome demands that were placed on the athlete. Id.
Specifically, he expressed concern for the effect those demands might have on the studentathlete who intended to use his or her undergraduate grades to attend graduate
institutions. Id. at 78.
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discussed the need to minimize some of the related demands
15 8
placed on coaches and athletic administrators.
As the last respondent in the national dialogue, Williams
sought to set a conciliatory tone by concluding his remarks as
follows:
We have to go back to trusting ourselves .... Years
ago, Roger Williams came to the conclusion that he
should have communion only with those who believed.
Finally, he had communion with himself and his wife, and
finally he excluded her. That is the kind of situation in
which we are involved. We need trust, we need to think
about our student-athletes and we need to think about
those other professionals with whom the presidents and
other chief executives are entrusting their program. I
hope over the course of this next debate that we take into
consideration both what it is we want to do and how we
want to do it, and then we all play by the rules on the
same level field. 159
With Williams' remarks, the first session of an eighteen-month
national dialogue regarding the purposes and future direction of
intercollegiate athletics drew to a close, as did the Sixth Special
Convention. While the Presidents Commission may have failed in
obtaining support for its specific cost-containment proposals,16 0 it
succeeded in commencing a national dialogue. This dialogue, coupled with a series of in-depth studies, may ultimately enable the
presidents and others to understand more fully the nature and role
of intercollegiate athletics in higher education. While one might
argue that the quality of the dialogue at the Sixth Special Convention left something to be desired in terms of its philosophic depth
and the specificity of its structural suggestions, it was an important
and much needed step in the direction of discussing and delineating the underlying purposes of intercollegiate athletics. In the
past, the NCAA membership has largely been content to deal in a
piecemeal and often disjointed fashion with individual or specific
problems as they arose. With the advent of the national dialogue,
however, the prospects for meaningful and coherent reform or
158. Id. at 79. Williams stated that the outside forces placed on coaches, including
pressure from the press and public, were succeeding in driving men and women from the
profession. Id.
159. Id.
160. For a discussion of the Presidents Commission's failure in regard to costcontainment proposals, see supra notes 27-73 and accompanying text.
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adaptation of intercollegiate athletics to academic purposes seem
somewhat more sanguine than they have been.
III.

COMMENTARY

Comments regarding the Sixth Special Convention and the
status of the Presidents Commission as a factor in the governance
of intercollegiate athletics will focus on two sets of recomnendations. The first discussion will center on some basic theoretical or
philosophical comments. The next aspect of the Article will offer
some comments regarding the governance structure of the NCAA.
In a sense, however, these comments regarding theoretical or philosophical substance and governing structure are interdependent
and dynamic. Ascertaining what the proper role of intercollegiate
athletics should be within higher education as a theoretical matter
certainly relates to the type or form of governance structure that
should be in place. Both the rules and regulations promulgated by
the NCAA and the opportunity to participate in the adoption and
enforcement of those rules should be reflective of the philosophy
of athletics that is desired. In turn, if some constituencies that are
affected by NCAA legislation and enforcement are precluded from
participating in those processes, it is clear that the substantive theoretical or policy basis for such legislation may differ from what it
would be if those groups were permitted to participate in the decision-making process. Although recognizing the interrelationship
between structure and policy in the NCAA decision-making process, comments related to these two categories will be dealt with
separately.
A.

STRUCTURAL SUGGESTIONS

At the outset of the Presidents Commission's national forum
regarding the role of intercollegiate athletics, Chancellor Heyman,
the first speaker, commented that people involved in the dialogue
represented "tutors, advisors, coaches, faculty representatives,
athletics directors, conference officials, [and] university presidents."'' Of course, one very prominent group in intercollegiate
athletics that was not represented in the dialogue were the student-athletes.
It previously has been suggested that the interests and views
of student-athletes should be actively sought and considered at all
161. CONVENTION PROCEEDINGS, supra note 9, at 45.

1988]

REFORMING INTERCOLLEGIATE ATHLETICS

455

levels in the governance of intercollegiate athletics.16 2 Such participation in the NCAA decision-making and enforcement
processes could be effectuated in a number of ways. Involvement
could be accomplished through direct participation by representa-

tives elected by_ student-athletes or by creation of a staff or an
ombudsman position at the conference or NCAA level. 16 3 Indeed,
failure to permit such participation creates a pent-up demand on
the part of student-athletes that might one day manifest itself in

the form of a unionization or some related movement.'

64

Nonpar-

ticipation also prevents the NCAA from obtaining critical additional input in the formulation of its policy. At a time when the

various groups involved in intercollegiate athletics are involved in
a national dialogue that might measurably change the complexion
of intercollegiate athletics, to preclude student-athletes from participating in the NCAA governance and decision-making processes
is foolhardy. Moreover, this omission may ultimately flaw
whatever recommendation or reforms ensue as a result of such
dialogue.
In addition to the need for student-athlete representation in
NCAA governance and decision-making, the failure of the Presidents Commission in obtaining support for its legislative agenda at
the Sixth Special Convention because of its lack of preparation suggests another structural modification. In order to facilitate preparation in the future, the Presidents Commission opted for, or at
least agreed to forego, their cost-containment legislative agenda
during the pendency of a series of studies regarding various issues

during the Sixth Special Convention. 16 5 However, while such studies at the national level, together with the institutional self-studies
that are presently underway,' will provide the Presidents Com162. Smith, supra note 3, at 1052. Student participation would more directly focus the

NCAA on the actual needs and concerns of those whom it governs. Id. Moreover, student
participation could be a learning experience in itself. Id. Opposition to such representation
could, however, focus on the additional time demands that such a position would place on
the student athlete. Id. At this point, however, it is critical to "recognize the importance of
remaining particularly sensitive to the needs of student-athletes in every stage of [NCAA
policy-making] .. " Id.
163. Id. at 1052-53.
164. See id. at 1054-55 (discussing the risk involved in not permitting at least a
modicum of student-athlete participation in the governance of intercollegiate athletics).
Student-athletes have expressed their desire to participate in this aspect of intercollegiate
sports. A basketball player at the University of Kansas, Danny Manning, was quoted as
desiring to form a student committee dealing with athletics. Opinions, NCAA News, Dec.
8, 1986, at 2, col. 2. He stated that although athletes were the nucleus of the NCAA, he felt
"left out" of their decision-making process. Id. at 3, col. 4.
165. For a discussion of the studies and the various cost-containment proposals which
were rejected, see supra notes 27-73 and accompanying text.
166. See Smith, supra note 3, at 1006-07 (discussing the adoption by the NCAA
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mission with the data and information necessary to enhance their
capacity to prepare for future legislative efforts, some structural
refinements are also in order.
To begin with, the Presidents Commission should create its
own staff at the national, and, perhaps even in a modified sense, at
the conference level. 6 Indeed, some presidents might consider
having one of their staff members or assistants at the institutional
level regularly report to them regarding their institution's athletics program. 168 Such a staff would be able to digest the material or
data accumulated related to the operation of intercollegiate athletics. The staff would also be able to take an active and in-depth role
in policy formulation. One of the problems in the past with sustaining the meaningful involvement of the Presidents Commission
in the governance of intercollegiate athletics has been the proclivity of presidents, as chief executive officers, to get involved in athletics only when a crisis arose. This is not surprising in light of the
fact that at the institutional level, presidents are often relegated to
the role of crisis managers. Therefore, it is at least arguable that
they failed in part at the Sixth Special Convention because, without a sense that they were confronting on impending crisis, they
simply lacked the capacity and inclination to prepare adequately
for the legislative fray. Athletics directors, administrators and
coaches are able to focus their efforts on issues in athletics in ways
that presidents, who are responsible for the entire institution, are
not. As such, the presidents would benefit from the activity of a
full-time staff at the national level. The staff would represent their
interests and do much of the preparation necessary to effectuate
or at least suggest the type of reforms or changes that the Presidents Commission may be inclined to propose in the future.
Indeed, the Presidents Commission might well consider obtaining
the services of a retired chief executive officer who is interested in
intercollegiate athletics to head up their staff. Given the substantial potential and real revenue base of intercollegiate athletics,
membership of a self-study proposal in 1985). For the text of the self-study proposal, see
supra note 22. As adopted, the proposal requires that a self-study be completed by 1990.
See id. If taken seriously, those self-studies, in turn, may well be a fruitful source of
information in the effort to clarify or refashion the role of intercollegiate athletics at the
national, conference and institutional levels.
167. An Ivy League official suggested that the creation of a staff for the Presidents
Commission might help the members of the Presidents Commission to "know what they
had to do to have their proposals passed." Goodwin, supra note 5, at B7, col. 1.
168. Such an institutional-level staff position might initially be opposed by the athletics
department, but athletics administrators might, in time, come to appreciate having
continuous access to and dialogue with the president through such an official.
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coupled with talk of revenue sharing, 6 9 the funding of such a staff
position(s) should not present a significant problem.
Creation of such a staff might be opposed initially by the
NCAA staff on the ground that it would divide rather than
enhance the power of the NCAA. However, while such division
might arise in some areas, the presidents should not relent in the
face of opposition on that basis alone. Indeed, if a division of that
sort were to develop between NCAA personnel and the Presidents
Commission's staff, it would be indicative of a difference of a policy
or perhaps even theoretical nature between the presidents and
the NCAA membership at large. In that regard, if such a division
were to develop, it would simply replicate existing differences differences which explain why the presidents have previously
been unable to obtain the kind of services that a staff might perform on their behalf. Nevertheless, it is doubtful that extensive
differences would develop. Rather, it is more likely that NCAA
personnel would be quite supportive, particularly if the staff of the
Presidents Commission served to enhance the likelihood of developing meaningful reforms.
The Presidents Commission's staff could obtain information at
all levels - the institutional (largely through the institutional selfstudy process), the conference (through the Conference Commissioner's office and actual studies where necessary) and the national
(through studies commissioned by the NCAA and by the Presidents Commission) levels. That information would, in turn, provide the presidents with fodder both for policy formulation and for
implementation of legislative agenda consistent with those policies. The staff would also be able to provide a source of reflection
on that data, a source less encumbered by time constraints that
inhibits such reflection by the presidents themselves.
In a related sense, the Presidents Commission and this proposed staff would do well to support and improve the institutional
self-study procedure and ultimately to support the refinement of
that process into an actual accreditation process whereby institutions would have to accredit their athletics programs. 70 Accreditation would provide a number of benefits in terms of the
governance of intercollegiate athletics. It would provide the
NCAA with information and with an opportunity to review all ath169. For a discussion of the big business aspect of intercollegiate athletics, see supra
notes 8-10 and accompanying text.
170. Accreditation of athletics programs was suggested at the time the self-study
process was adopted in 1985. See Smith, supra note 3, at 1006-07.
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letics programs on a regular basis. Currently, NCAA review of
programs occurs on a piecemeal basis. When the NCAA is
informed of or happens to discover a possible infraction of a rule
by an institution, it initiates a process whereby it endeavors to
ascertain whether such an infraction occurred. 17 1 The accreditation process would provide the NCAA with a supplementary and
less piecemeal means by which programs could be regularly evaluated. It would also force the institution to examine a bit more conscientiously their own athletics programs and the relationship of
that program to the institution's academic mission. An accreditation process potentially would entail significant expense, but it
would be beneficial
and could be funded through increased reve172
nue sharing.
The preceding structural suggestions should be considered by
the Presidents Commission and the NCAA. In fact, as the national
dialogue ensues over the purposes of intercollegiate athletics, the
dialogue should include commentary regarding structural matters
and reform. If the NCAA is inclined to adopt significant substantive reforms as a result of such a national dialogue, it will be necessary, or at least advisable, to consider structural modifications in
governance that might best accommodate those reform efforts.
B.

THEORETICAL SUGGESTIONS

The national dialogue initiated at the Sixth Special Convention in the summer of 1987, and continued at the NCAA's Eightysecond Annual Convention in January of 1988, constituted a positive effort to discuss the purposes of intercollegiate athletics. The
focus on the philosophical or theoretical underpinnings of intercollegiate athletics was a helpful step in the direction of ultimately
lending coherence to the governance of intercollegiate athletics.
Indeed, so long as the purposes or values behind intercollegiate
athletics are obscure, ambiguous or ill-defined, the rules promul171. See generally Remington, NCAA Enforcement ProceduresIncluding the Role of
the Committee on Infractions, 10 J.C. & U.L. 181 (1983) (analysis of the NCAA investigative
and enforcement procedure); Wright, Responding to an NCAA Investigation, or, What to
Do When an Official Inquiry Comes, 1 ENT. & SPORTS L.J. 19 (1984) (same).
172. For example, revenues raised from the Division I basketball playoffs and a
possible playoff in football could in part be allocated to fund such an accreditation process.
Indeed, it might well be argued that the NCAA should reduce the share of monies
received by actual participants in the playoffs, thereby helping to "level the field of
competition," and helping to initiate a meaningful athletics program review process at the
institutional, conference and national levels. To date, the Presidents Commission has
opposed the concept of a Division I-A football playoff. See Presidents Oppose I-A Play-Off,
Focus on Forum, The NCAA News, Oct. 5, 1987, at 1, col. 1. However, if such a playoff were
tied to revenue sharing that might fund an accreditation process, they would do well to
reconsider their position.
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gated to govern such athletics will necessarily reflect that
confusion.
One might summarize the various positions taken at the Sixth
Special Convention with regard to commercialism in intercollegiate athletics by creating a continuum with intramural athletics
being at one end of the spectrum (pure amateurism). At the other
end of the spectrum would be professionalism in intercollegiate
athletics, a system under which athletes would be paid for participating in intercollegiate athletics. However, such a continuum is
unhelpful for a couple of reasons. First, it is simply unrealistic.
Those who advocate pure amateurism, which could best be effectuated by supporting only intramural and not intercollegiate athletics, are indulging in fanciful conjecture given the role of sports
in contemporary America and the role sports has come to play on
educational campuses. Organized intercollegiate athletics are
here to stay. On the other hand, those who advocate professionalizing intercollegiate athletics, at least in the major revenue-producing sports (basketball and football), are similarly unrealistic.
17 3
Too many major athletics programs are losing money already,
and increasing expenses in the form of payments to players would
only exacerbate those problems to the point that various programs
might simply have to shut down. For example, payment of a mere
$100 per month per player on a football scholarship at a Division I
institution would cost nearly $100,000 per year. Furthermore,
paying only those athletes who participated in men's football, basketball and other revenue-producing sports might give rise to
objections that such payments discriminate based on gender.
Finally, efforts to professionalize intercollegiate athletics have con74
sistently been resisted by educators on principled grounds.'
Professionalizing intercollegiate athletics might end one form of
hypocrisy, the exploitation by institutions of higher learning of student-athletes as noncompensated entertainers. Professionalism,
however, would merely beget another form of hypocrisy rooted in
the apparent contradiction between educational and commercial
173. For a discussion of the big business of intercollegiate athletics, see supra notes 810 and accompanying text.
174. See, e.g., CONVENTION PROCEEDINGS, supra note 9, at 46-47, 51 (Chancellor
Heyman and President Horton emphasized that the primary purpose of a university is to
educate). Article III, Section 1 of the NCAA Constitution sets forth this principle of
amateurism and student participation and provides, in part: "An amateur student-athlete is
one who engages in a particular sport for the educational, physical, mental and social
benefits derived therefrom and to whom participation in that sport is an avocation." NCAA
CONST. art. III, § 1, reprinted in MANUAL OF THE NATIONAL COLLEGIATE ATHLETIC
ASSOCIATION 9 (1987-88).
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purposes. Indeed, in the view of most educators, professionaliza-

tion is more anathema than answer - they recognize that they
must ultimately excel in educating all their students, including student-athletes. Moreover, they would be apprehensive that any
effort to compensate student-athletes would potentially detract
from the major form of compensation the student-athletes should
receive, that of an education. If intercollegiate athletics programs

begin to confound the educational value by compensating their
student-athletes commercially rather than educationally, universities will actually be doing a disservice to student-athletes. Nevertheless, efforts to permit needy student-athletes to receive the full

benefit of Pell Grants and similar awards to alleviate some of the
hardships suffered by poorer student-athletes should be given
wholehearted support.17 5 Such a move would merely be another
warranted step in the direction of treating student-athletes like

other talented students.
The continuum or purported polarity between amateurism

and commercialism is also faulty as a matter of description because
it largely focuses on the wrong issues. The question is not simply
whether intercollegiate athletics should be professionalized - it is
how intercollegiate athletics furthers academic purposes. In this

regard, Chancellor Heyman's emphasis on commercialization is
slightly misplaced insofar as it views commercialization as an evil
in and of itself.'7 6 It is an evil only to the extent that it com-

promises or confuses academic values, or otherwise causes educators to compromise their academic values to satisfy an economic
exigency created by burgeoning athletics programs. Heyman
essentially recognized this point. 17 7 The focus, therefore, should
be on how intercollegiate athletics can best facilitate academic val175. At the Sixth Special Convention, Coach Schembechler argued:
[W]e ought to make up our minds with those disadvantaged kids, that we at
least give them the full benefit of the Pell Grant so they can be a college student
just like everyone else and go to a movie and eat a pizza. The NCAA has been
tremendously shortsighted in this regard.
CONVENTION PROCEEDINGS, supra note 9, at 75. The NCAA is now taking welcome steps
in this regard. See Pell Grants, Football Play-Off Among Convention's Major Legislative
Items, THE NCAA NEWS, Dec. 1, 1987, at 1, col. 3.
176. See CONVENTION PROCEEDINGS supra note 9, at 46.
177. Id. at 46-47. Chancellor Heyman acknowledges that there are highly
commercialized, yet "clean" (rule abiding) institutions in the NCAA. Id. at 46. He added,
however, that he felt commercial pressure even threatened to confound academic or
institutional values at those institutions. Id. Indeed, Chancellor Heyman is correct in
asserting that commercialization of an athletics program without attention to and a clear
articulation of an institution's academic values or mission can be the harbinger of disaster
and disaffection. Once an institution has commercialized, it is often easier to compromise
previously established academic values than to dismantle the commercial structure.
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On this point nearly everyone agrees. 17

However, that

agreement dissipates when one examines the various values
asserted by the speakers at the national dialogue. Chancellor Heyman believes the primary academic value is teaching students to
think. 1 79 Coach Schembechler opts for graduation as the primary
academic value.'8 0 President Ceddia is more specific in arguing
that athletics furthers the academic value of competitiveness, the
cornerstone of democracy.'" Associate Athletic Director Lopiano
is even more specific in asserting that intercollegiate athletics is a

form of expression, much like drama, dance or music, that not only
teaches discipline but also serves the academic function of promoting the development of one's expressive self.182 These views differ
greatly both in terms of their generality and in terms of their substantive content. While they may be complementary, they remain

incoherent, ambiguous and underdeveloped in terms of their
178. While the speakers at the national forum at the Sixth Special Convention
disagreed regarding the impact of commercialization on intercollegiate athletics, they were
unanimous in their agreement that educational values ought to be emphasized in the
operation of an athletics program at a higher education institution. See infra notes 179-82
and accompanying text.
179. See CONVENTION PROCEEDINGS, supra note 9, at 47. Chancellor Heyman stated
that "the central goal of undergraduate education can be expressed very simply. We are to
help young people enter adulthood in a thinking way." Id.
180. Id. at 74. Schembechler noted that, "the most important thing [for a studentathlete] is to get a degree." Id.
181. Id. at 58. President Ceddia stated: "Building on the sound principle of
competitiveness, which is the cornerstone of our democracy, intercollegiate athletics can, if
properly managed and balanced, embellish and enhance the collegiate experience of

athletes and nonathletes alike." Id.
182. Id. at 72. Lopiano reflected:
I would suggest that the time and money we spend on athletics can only be
justified if we define it as a bona fide nonclassroom educational activity that is
directly related to one of the primary missions of the university - learning.
Athletics, like music, art and drama is a performing art. The athletic contest
is no different than the theatre or symphony, albeit the audience appears to be
more rabid. The nonclass setting is no different than the practicum of the
student newspaper. Athletics and theatre must be, at their heart, laboratory
settings where the exceptionally talented student maximizes his or her potential.
It is only when we define athletics as an educational program very closely
comparable to an academic entity that we finally possess the litmus paper with
which we can test the legislative and other answers to problems in athletics,
which have evaded resolution for close to 80 years.
Id. at 71-72. As a legal matter, it can be argued that Lopiano is correct in concluding that
participation in athletics should be recognized, at least in some instances, as an expressive
endeavor. It has been noted elsewhere that while courts have been reluctant to hold that
participation in sports is an expressive endeavor, "some authority supports the proposition
that sporting and related activities should be afforded some First Amendment protection.
Analogous events such as plays, concerts, and even nude dancing have been declared to fall
within First Amendment protection." SPORTS LAW, supra note 1, at 83. It is inappropriate
to recognize nude dancing as expression and to refuse to recognize athletic participation as
an equally expressive activity. Reflect, for a moment, on the play of a Julius Erving or
Magic Johnson on the basketball court, or the performance of an accomplished gymnast or
diver. Their actions, as well as the actions of many less accomplished athletes, can hardly be
considered to be less expressive than the gyrations of a nude dancer in the darkened
recesses of some night club.
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being invoked to provide basic principles or policy guidance in
developing a viable legislative agenda. As long as such incoherence continues in terms of the articulation of the inherent academic values to be furthered in the operation of major athletics
programs, it is unlikely that much of lasting substance will be
resolved by the Presidents Commission or by anyone else for that
matter. There must be more reflection, coherence and agreement
in terms of the underlying articulated values. Reforms should
then be generated to effectuate those values. This, unfortunately,
seems to be a point missed by many of the speakers. Until more
focus is placed on the underlying philosophical differences among
the speakers, academics and athletics personnel, we will be destined to bounce from one agenda to another with a sense of frustrated purpose. Articulating and then interrelating such
substantive values is, of course, no easy task. Nevertheless, at least
some values have been articulated, and more discussion, if properly focused, may yield greater coherence and unanimity. Relatedly, even if unanimity is not forthcoming, such discussion
nevertheless will aid in delineating differences that could be
addressed. Therefore, it is to be hoped that increasing focus will
be placed on the real issue - what academic values should be furthered by intercollegiate athletics.
IV.

CONCLUSION
It might be said that the Presidents Commission fumbled the
ball in the Sixth Special Convention by failing to be adequately
prepared. Due to their lack of preparation, the presidents were
unable to obtain support for their cost-containment proposals.
Nevertheless, if the presidents recover their own fumble by taking
an active role in the national study and dialogue processes initiated at the Convention, they may yet score in terms of their
reform effort. To do so, they will need to rethink their academic
philosophy and its relationship to intercollegiate athletics. They
will also need to consider making structural changes that will help
them adjust to the opposition and avoid fumbles in the future. It is
to be hoped that the Presidents Commission will make the necessary adjustments and will once again take an active and effective
role in the governance of intercollegiate athletics. However, their
lack of preparation and foresight during the Sixth Special Convention has created cause for concern. The future of intercollegiate
athletics as a legitimate part of the academic mission of institutions
of higher education, therefore, remains uncertain.

